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DECISION AND ORDER 

AFFIRMING DENIAL OF CERTIFICATION 
 

This matter arises under Section 212(a)(5)(A) of the Immigration and Nationality Act, 8 

U.S.C. § 1182(a)(5)(A), and the “PERM” regulations found at Title 20, Part 656 of the Code of 

Federal Regulations (“C.F.R.”).  For the reasons set forth below, we affirm the denial of the 

Employer‟s Application for Permanent Employment Certification.  
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BACKGROUND 
 

  On May 6, 2010, the Certifying Officer (“CO”) accepted for filing the Employer‟s 

Application for Permanent Employment Certification for the position of “Stonemason.”  (AF 61-

70).
1
  On July 13, 2010, the CO requested the Employer submit additional information in order 

to process the application.  (AF 60).  The Employer responded to the CO‟s request for additional 

information on August 1, 2010.  (AF 51-59).   

 On December 14, 2010, the CO sent the Employer an Audit Notification requesting the 

Employer submit specific recruitment documentation including “information that documents the 

employer contacted the applicant(s) by phone (telephone logs), e-mail (dated copy of electronic 

transmission) and/or by mail (copy of letter sent to applicant(s) along with a copy of certified 

mail/„signed‟ green return receipt card).”  (AF 47-50).  The Employer responded to the Audit 

Notification on December 27, 2010 with recruitment documentation, and indicated it contacted 

two U.S. applicants by phone.  (AF 12-46).  Specifically, the audit response stated the Employer 

contacted one applicant by phone three times, however the candidate never responded.  (AF 22).  

Furthermore, the Employer noted it contacted a second applicant by phone and set up an 

interview, however the candidate did not show up for the interview.  (AF 22).  

 The CO denied certification on May 23, 2011 reasoning the Employer failed to provide 

the requested documentation in the Audit Notification.  (AF 9-11).  Specifically, the CO noted 

the Employer‟s recruitment report did not contain evidence it contacted the two U.S. applicants 

by phone.  (AF 10).  The CO cited as authority for denial 20 C.F.R. § 656.20(b), which states “a 

substantial failure by the employer to provide required documentation will result in the 

application being denied.”  (AF 10).  The Employer filed a reconsideration request stating it 

contacted the two applicants noted in the recruitment report, however did not believe telephone 

logs were necessary because the applicants were not qualified.  (AF 5-7).    

 The CO denied the Employer‟s reconsideration request and forwarded the case to 

BALCA on January 18, 2012.  (AF 1).  In the transmittal letter, the CO affirmed the denial and 

noted the Employer‟s failure to provide evidence it contacted the U.S. applicants constituted a 

                                                 
1
  In this decision, AF is an abbreviation for Appeal File. 
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“substantial failure by the employer to provide the required documentation” under 20 C.F.R. § 

656.20(b).  (AF 1).   

   On May 23, 2012, BALCA issued a Notice of Docketing.  On June 4, 2012, the 

Employer submitted a Statement of Intent to Proceed.  Neither the CO nor the Employer 

submitted a statement of position or legal brief.  On October 13, 2015, BALCA issued an Order 

Requiring Certification on Mootness.  On October 29, 2015, the Employer filed a letter 

certifying the Stonemason job is still open and available, and the alien identified in the PERM 

application is still ready, willing, and able to fill the position.    

 

DISCUSSION 
 

In the event that an employer is selected for an audit following its submission of an 

application for permanent labor certification, the employer must furnish the documentation 

requested by the CO in support of its application.  20 C.F.R. §§ 656.10(f), 656.17(a)(3), 

656.20(a).  The regulations provide that an application will be denied if there is a substantial 

failure by the employer to provide required documentation after an Audit Notification is issued. 

20 C.F.R. § 656.20(b). 

BALCA has consistently affirmed denials under Section 656.20(b) when the 

documentation the CO requires during an audit is “specifically identified in the regulations as the 

evidence necessary to document a particular attestation, i.e., the „supporting documentation‟ an 

employer is required to retain under Sections 656.10(f) and 656.17(a)(1).”
2
  Saran Indian 

Cuisine, 2010-PER-1939 (Aug 27, 2013); see also Yakima Steel Fabricators, 2011-PER-1289 

(July 5, 2012); Gotham Distribution, 2011-PER-1352 (Aug. 2, 2012); Marlenny’s Haircutters, 

2009-PER-13 (Jan. 29, 2009).  

When, as in the instant case, the CO requests documentation whose retention the 

regulations do not require, we cannot summarily affirm denial.  See Saran Indian Cuisine, 2011-

PER-1939.  We must assess whether: (1) “the CO reasonably requested the omitted 

documentation (i.e., the documentation was readily, or at least reasonably, available to the 

                                                 
2
 According to 20 C.F.R. § 656.10(f), employers must retain copies of PERM applications and all supporting 

documentation for five years from the date of filing. Section 656.17(a)(1) states that applications submitted by mail 

must include “an original certified ETA Form 9089 that has been signed by the employer, alien, attorney and/or 

agent.” 
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employer, and tailored to the CO‟s review of the employer‟s application”); and (2) “the omission 

of this documentation is material enough to constitute a substantial failure…to provide required 

documentation.”  SAP America Inc., 2010-PER-1250 (Apr. 18, 2013) (en banc). 

In the present case, the CO requested in its Audit Notification the Employer provide 

“information that documents the employer contacted the applicant(s) by phone (telephone logs), 

e-mail (dated copy of electronic transmission) and/or by mail (copy of letter sent to applicant(s) 

along with a copy of certified mail/„signed‟ green return receipt card).”  (AF 47-50).  However, 

the Employer omitted documentation demonstrating it contacted the two U.S. applicants 

identified in its recruitment report.  (AF 22).   

We find the CO‟s request for documentation evidencing contact with the U.S. applicants 

reasonable, and the Employer‟s failure to comply with this request is material enough to 

constitute a substantial failure.  Documentation evidencing contact with U.S. applicants should 

be retained by the Employer.  In this case, the Employer admits it failed to provide evidence of 

contact with the two U.S. applicants identified in its recruitment report.
3
  (AF 5-7).  The purpose 

of the PERM program is to ensure there are no available, willing, able and qualified U.S. 

workers for a job opportunity before a foreign worker is offered the position.  See 8 U.S.C. 

1182(a)(5)(A)(I); 20 C.F.R. § 656.1(a)(1).  Evidence establishing the Employer‟s contact with 

interested U.S. applicants during the recruitment process is necessary for the CO to consider in 

determining whether U.S. applicants were properly rejected for a job opportunity.  Thus, the 

CO‟s request was reasonable as documentation of contact with interested U.S. applicants was 

“tailored to the CO‟s review” of the Employer‟s application and “reasonably available” to the 

Employer.  Accordingly, we find that CO‟s denial of certification for a substantial failure to 

comply with the audit under section 656.20(b) was appropriate. 

 

 

 

 

 

 

 

                                                 
3
  In its reconsideration request, the Employer attempts to overcome its deficiency by stating the telephone logs were 

not necessary as the two U.S. applicants were not qualified for the job opportunity.  (AF 5-7).  However, we find 

this argument irrelevant to the issue in this case.   
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ORDER 
  

 Based on the foregoing, IT IS ORDERED that the Certifying Officer‟s DENIAL of 

labor certification in the above-captioned matter is AFFIRMED. 

SO ORDERED.  

    

      For the panel: 

 

 

 

 

 

 

             

      TIMOTHY J. McGRATH 

Administrative Law Judge 

 

 

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decision and Order 

will become the final decision of the Secretary unless within twenty days from the date of service 

a party petitions for en banc review by the Board.  Such review is not favored and ordinarily will 

not be granted except (1) when en banc consideration is necessary to secure or maintain 

uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 

importance.  Petitions must be filed with: 

 

 Chief Docket Clerk 

Office of Administrative Law Judges 

Board of Alien Labor Certification Appeals 

800 K Street, NW Suite 400 

Washington, DC 20001-8002 

 

Copies of the petition must also be served on other parties and should be accompanied by a 

written statement setting forth the date and manner of service.  The petition shall specify the 

basis for requesting en banc review with supporting authority, if any, and shall not exceed ten 

double-spaced pages. Responses, if any, shall be filed within ten days of service of the petition, 

and shall not exceed ten double-spaced pages.  Upon the granting of a petition the Board may 

order briefs. 
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