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DECISION AND ORDER 

AFFIRMING DENIAL OF CERTIFICATION 
 

This matter arises under Section 212(a)(5)(A) of the Immigration and Nationality Act, 8 

U.S.C. § 1182(a)(5)(A), and the “PERM” regulations found at Title 20, Part 656 of the Code of 

Federal Regulations (“C.F.R.”).  For the reasons set forth below, we affirm the denial of the 

Employer’s Application for Permanent Employment Certification.  
 

BACKGROUND 
 

 On May 13, 2010, the Certifying Officer (“CO”) accepted for filing the Employer’s 

Application for Permanent Employment Certification for the position of “Operations Research 
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Analyst.”  (AF 244-255).
1
  The position required 48 months of experience in the job offered and 

a Master’s Degree in a computer-related field or Engineering as outlined in the Employer’s ETA 

Form 9089.  (AF 245-246).  On December 14, 2010, the CO sent the Employer an audit 

notification letter requesting the Employer provide specific documentation.  (AF 240-243).  The 

Employer responded to the CO’s audit notification letter on January 12, 2011.  (AF 38-239).   

 

 The CO denied certification on May 25, 2011 reasoning the Employer failed to 

investigate one U.S. applicant’s qualifications.  (AF 37).  The CO cited 20 C.F.R. § 656.10(c) 

which states an employer must certify that “U.S. workers who applied for the job opportunity 

were rejected for lawful job-related reasons.”
2
  (AF 37).  The CO also noted he must “consider a 

U.S. worker able and qualified for the job opportunity if the worker, by education, training, 

experience, or a combination thereof, is able to perform in the normally accepted manner the 

duties involved in the occupation as customarily performed by other U.S. workers similarly 

employed” under § 656.24(b)(2)(i).  (AF 37).  On June 20, 2011, the Employer filed a request for 

reconsideration with relevant documentation and asserted the U.S. worker was not qualified for 

the position as the applicant’s resume and evaluation sheet indicated no experience with 

“financial analysis job duties.”
 3

  (AF 3-34).   

 

 On February 13, 2012, the CO forwarded the case to BALCA.  (AF 1-2).  The CO’s 

transmittal letter stated the Employer unlawfully rejected a potentially qualified U.S. candidate 

without further investigation of their qualifications.  (AF 1-2).  The CO reiterated its denial 

reasoning a U.S. worker is able and qualified for the job opportunity under § 656.24(b)(2)(i) if 

the applicant “by education, training, experience or a combination thereof, is able to perform in 

the normally accepted manner the duties involved in the occupation customarily performed by 

other U.S. workers similarly employed.”
 4

  (AF 1-2).  The CO also indicated “a U.S. worker is 

able and qualified for the job opportunity if the worker can acquire the skills necessary to 

perform the duties involved in the occupation during a reasonable period of on-the-job training” 

under § 656.24(b)(2)(i).  (AF 1-2).   Specifically, the CO noted one applicant’s resume “met the 

broad range of experience, education, and training required for the job, thus raising the 

reasonable prospect that she met all of the Employer’s stated actual requirements and obligating 

the Employer to investigate further whether she meets its detailed specifications.”  (AF 1-2).  

 

 On June 13, 2013, BALCA issued a Notice of Docketing.  The Employer filed its 

Response to Notice of Docketing in order to continue the appeal on June 18, 2013.  Neither the 

Employer nor the CO filed a statement of position or legal brief.   On March 8, 2016, BALCA 

                                                 
1
  In this decision, AF is an abbreviation for Appeal File. 

2
  The CO also denied the Employer’s application because the additional professional recruitment step(s) contained 

job requirements or duties which exceed the job requirements or duties listed on the ETA Form 9089 and cited 20 

C.F.R. § 656.17(f)(6) as authority for its denial.  (AF 36).  The CO further denied the Employer’s application citing 

20 C.F.R. § 656.10(c)(8) and stated the application was deficient in proving the position was a bona fide job 

opportunity open and available to U.S. workers.  (AF 37).   
3
  The Employer’s request for reconsideration also included arguments pertaining to the CO’s two additional reasons 

for denial.  (AF 3-34).    
4
  The CO’s transmittal letter also cited to 20 C.F.R. § 656.21(e)(4), which states employers must “[e]xplain, with  

specificity, the lawful job-related reason(s) for not hiring each U.S. worker who applied” pursuant to § 656.21(e)(4).  

(AF 1).  However, because this case does not concern “supervised recruitment” as there was no Notification of 

Supervised Recruitment contained in the Appeal File, we find this regulation inapplicable to the present case.  
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issued an Order Requiring Certification on Mootness.  On March 15, 2016, the Employer filed a 

letter certifying the Operations Research Analyst job is still open and available, and Lele is still 

ready, willing, and able to fill the position.     

  

DISCUSSION 
 

An important goal of the Immigration and Nationality Act is to prevent foreign workers 

from obtaining permanent employment in the United States unless there are not sufficient U.S. 

workers who are able, willing, qualified, and available to perform the work.  See 8 U.S.C. § 

1182(a)(5)(A); 20 C.F.R. § 656.1(a)(1).  Accordingly, when an employer files an application for 

permanent employment certification, it must certify that “[t]he job opportunity has been and is 

clearly open to any U.S. worker” and “the U.S. workers who applied for the job opportunity were 

rejected for lawful job-related reasons.”  § 656.10(c)(8), (9).  Furthermore, the PERM regulations 

require an employer to conduct mandatory recruitment steps in a good faith effort to recruit U.S. 

workers prior to filing an application for permanent alien labor certification.  See § 656.17(e).  

The employer must also prepare a recruitment report stating the number of U.S. applicants 

rejected for the job and categorizing them by the lawful job-related reasons for their rejection.  § 

656.17(g)(1).  The regulations further provide that “[r]ejecting U.S. workers for lacking skills 

necessary to perform the duties involved in the occupation, where the U.S. workers are capable 

of acquiring the skills during a reasonable period of on-the-job training is not a lawful job-related 

reason for rejection of the U.S. workers.”  § 656.17(g)(2).  

 

Pursuant to section 656.24(b), the CO “makes a determination either to grant or deny the 

labor certification on the basis of whether or not: . . . (2) There is in the United States a worker 

who is able, willing, qualified, and available for and at the place of the job opportunity.” § 

656.24(b).  When determining whether to grant or deny certification on this basis:  

 

The Certifying Officer must consider a U.S. worker able and qualified for the job 

opportunity if the worker, by education, training, experience, or a combination 

thereof, is able to perform in the normally accepted manner the duties involved in 

the occupation as customarily performed by other U.S. workers similarly 

employed.  For the purposes of this paragraph (b)(2)(i), a U.S. worker is able and 

qualified for the job opportunity if the worker can acquire the skills necessary to 

perform the duties involved in the occupation during a reasonable period of on-

the-job training. 

 

§ 656.24(b)(2)(i). 

 

 When a U.S. applicant’s resume raises the reasonable prospect that the applicant meets an 

Employer’s stated requirements, “the Employer has a duty to make a further inquiry, by 

interview or other means, into whether the applicant meets all of the actual requirements.” Big 

Apple Compactor Co., Inc. d/b/a Big Apple Fire Sprinkler Co., 2008-INA-00009 slip op. at 6 

(Mar. 3, 2008).  In this case, the Employer indicated in its ETA Form 9089 that the minimum 

requirements for the job opportunity were a Master’s Degree in a computer-related or 

Engineering field and 48 months of experience in the job offered.  (AF 245-246).  The 

Employer’s recruitment report provided with its audit documentation indicated one applicant was 
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rejected because the Employer determined the applicant did not have four years of experience 

with the specific skills as outlined in the Employer’s application.
5
  (AF 204, 246).  On its 

applicant evaluation sheet, the Employer noted “no telephone interview is required” because the 

applicant did not have the specific work experience detailed on the Employer’s application.  (AF 

204, 246).   

 

 Based on the candidate’s application materials contained in the recruitment report, we 

agree with the CO’s conclusion that the Employer had an obligation to investigate, by interview 

or other means, whether the applicant met all of its actual requirements.  (AF 1-2).  The 

applicant’s resume indicated the candidate had a Master of Science Degree in Computer 

Information Security and Assurance, and thus possessed a degree in a computer-related field as 

required by the Employer.  (AF 204-207).  Furthermore, it is evident from the applicant’s resume 

she had approximately 20 years of experience combined as a Computer Systems Analyst and 

Project Manager.  (AF 205-206).  However, the Employer failed to interview this candidate and 

thus could not ascertain whether she had the specific skills required or if she could “acquire the 

skills necessary to perform the duties involved in the occupation during a reasonable period of 

on-the-job training.”  See § 656.24(b)(2)(i); see also Labor Certification for the Permanent 

Employment of Aliens in the United States; Implementation of New System, 69 Fed. Reg. 

77326, 77350 (December 27, 2004) (citing Ashbrook-Simon Hartley v. McLaughlin, 863 F.2d 

410, 416 (“The DOL can also discount . . .  job requirements listed by the employer which 

constitute skills . . . which can be acquired during a reasonable period of on-the-job training.”)). 

 

The Board has long held that under the PERM regulations, the employer bears the burden 

to establish eligibility for labor certification.  Cathay Carpet Mills, Inc., 1987-INA-161 (Dec. 7, 

1988) (en banc).  An employer’s mere statement, standing alone, is insufficient to meet the 

burden.  Jakob Mueller of America, Inc., 2010-PER-01069, PDF at 5 (citing Your Employment 

Service, Inc., 2009-PER-00151 (Oct. 30, 2009)); see also Fritz’s Garage, 88-INA-98, slip op. at 

3 (Aug. 17, 1988) (en banc) (finding that the Employer’s basis for rejection of U.S. worker was 

vague and unconvincing).  Therefore, the Employer’s assertion in its request for reconsideration 

that the candidate was not qualified because her resume did not include “financial modeling, 

business plan analysis or valuation analysis” is insufficient to meet its burden in this case.  (AF 

3).  Accordingly, we affirm the CO’s denial of certification.
6 

 

 

 

 

                                                 
5
  The specific skills outlined in the Employer’s Form 9089 stated the requirements for the position included:  

“advanced Visual Basic for Applications (VBA) with Access database; Discounted Cash Flow and Comparable 

Company methodologies, and Investment risk analysis using Capital Asset Pricing, Binomial and Black-Scholes 

methods.”  (AF 246).  The Employer also noted the applicant did not have this specific experience required for the 

position in its applicant evaluation sheet provided with its audit response.  (AF 204).   

 
6
 Because we affirm the denial of certification on this ground, we do not reach the CO’s other reasons for denial.  
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ORDER 
  

 Based on the foregoing, IT IS ORDERED that the Certifying Officer’s DENIAL of 

labor certification in the above-captioned matter is AFFIRMED.   

 

SO ORDERED.     

      For the panel: 

 

 

 

 

 

 

             

      COLLEEN A. GERAGHTY 

Administrative Law Judge 

 

  



-6- 

 

 

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decision and Order 

will become the final decision of the Secretary unless within twenty days from the date of service 

a party petitions for en banc review by the Board.  Such review is not favored and ordinarily will 

not be granted except (1) when en banc consideration is necessary to secure or maintain 

uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 

importance.  Petitions must be filed with: 

 

 Chief Docket Clerk 

Office of Administrative Law Judges 

Board of Alien Labor Certification Appeals 

800 K Street, NW Suite 400 

Washington, DC 20001-8002 

 

Copies of the petition must also be served on other parties and should be accompanied by a 

written statement setting forth the date and manner of service.  The petition shall specify the 

basis for requesting en banc review with supporting authority, if any, and shall not exceed ten 

double-spaced pages. Responses, if any, shall be filed within ten days of service of the petition, 

and shall not exceed ten double-spaced pages.  Upon the granting of a petition the Board may 

order briefs. 
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