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DECISION AND ORDER  

DIRECTING GRANT OF CERTIFICAITON 
 

PER CURIAM.  This matter arises under § 212(a)(5)(A) of the Immigration and Nationality 

Act, 8 U.S.C. § 1182(a)(5)(A) and the “PERM” labor certification regulations at 20 C.F.R. Part 

656.
1
  

 

 

                                                           

1
  “PERM” is an acronym for the “Program Electronic Review Management” system established by the regulations 

that went into effect on March 28, 2005.   
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BACKGROUND 
 

The Employer, Abundant Life Evangelical Community, filed an Application for 

Permanent Employment Certification (“Form 9089”) sponsoring the Alien for permanent 

employment in the United States as an Administrative Assistant.  (AF 51).
2
  On September 1, 

2010, the Certifying Officer (“CO”) issued an Audit Notification.  (AF 13).  On September 24, 

2010, the Employer provided the requested Audit documentation, including its job order placed 

with the State Workforce Agency (“SWA”).  (AF 12).   

 

The CO denied the application because the job order placed with the SWA contained job 

requirements which exceeded the requirements listed on the Form 9089 in violation of 20 C.F.R. 

§ 656.17(f)(6).  (AF 6).  Specifically, the job order contained an education requirement, a high 

school diploma, which was not listed in the Form 9089.  (AF 11, 51). 

 

In May 2011 the Employer filed a motion to reconsider submitting that the form it used to 

place the job order did not state a minimum education level—it was purposely left blank.  (AF 

3).  The Employer contended that the New Jersey Career Center erroneously added the high 

school diploma requirement to the job order.  (AF 4).   

 

The CO found that the Employer did not indicate that a high school diploma was required 

on the order form, but that the Employer also did not indicate that there was no educational 

requirement either.  (AF 1).  According to the CO, whether or not education is required for the 

position could be important to individuals looking for opportunities, and it was the Employer’s 

responsibility to correct the information in the job order so that it correctly reflected the Form 

9089.  (AF 1).  The CO found the denial was valid pursuant to both 20 C.F.R. §§ 656.17(f)(6) 

and 656.17(f)(7) because the job order contained a requirement which exceeded that on the Form 

9089 and the term was less favorable than that offered to the Alien.  (AF 1).  On appeal the 

Employer filed a statement confirming its intention to pursue the appeal.  The CO did not file a 

brief on appeal. 

 

DISCUSSION 
  

An employer filing an application for permanent labor certification is required to conduct 

certain recruitment steps prior to filing its application.  One of the mandatory recruitment steps is 

the placement of a job order with the SWA serving the area of intended employment for a period 

of 30 days.  20 C.F.R. §§ 656.17(e)(2)(i).  The regulations further provide content requirements 

at 20 C.F.R. § 656.17(f) for “advertisements placed in newspapers of general circulation or in 

professional journals.”  Under this section, such advertisements must “not contain any job 

requirements or duties which exceed the job requirements or duties listed on the ETA Form 

9089” and must “not contain wages or terms and conditions of employment that are less 

favorable than those offered to the alien.”  20 C.F.R. § 656.17(f)(6), (f)(7).  

 

                                                           

2
  Citations to the Appeal File are abbreviated as “AF” followed by the page number. 
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The CO’s reasons for the denial of labor certification are that the Employer’s job order 

placed with the SWA contained an education requirement exceeding the requirements set forth in 

the ETA Form 9089 in violation of 20 C.F.R. § 656.17(f)(6) and § 656.17(f)(7).  (AF 1).  In 

Chabad Lubavitch Center, 2011-PER-2614 (July 29, 2013), the panel held that the advertisement 

content requirements in 20 C.F.R. § 656.17(f) do not apply to SWA job orders.
3
   

 

As the content requirements of 20 C.F.R. § 656.17(f) do not regulate job orders placed 

with the applicable SWA, we reverse the denial of certification. 

 

ORDER 
  

 Based on the foregoing, it is ORDERED that the Certifying Officer’s decision is 

VACATED and REMANDED to the Certifying Officer with instructions to GRANT the labor 

certification application.   

       

Entered at the direction of the panel by: 

 

 

 

 

 

 

             

      Todd R. Smyth 

      Secretary to the Board of Alien Labor 

      Certification Appeals 

 

 

 

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decision and Order 

will become the final decision of the Secretary unless within twenty days from the date of service 

a party petitions for en banc review by the Board.  Such review is not favored and ordinarily will 

not be granted except (1) when en banc consideration is necessary to secure or maintain 

                                                           

3 In Chabad, the panel noted that § 656.17(f) only applies to “advertisements placed in newspapers of general 

circulation or in professional journals,” and makes no mention of job orders.  (emphasis added).  Furthermore, 

looking at the overall structure of the PERM regulations, it appears the ETA intentionally omitted language stating 

that the requirements of § 656.17(f) apply to job orders.  In three separate regulatory sections 

(§§ 656.17(e)(2)(ii)(D), 656.17(e)(1)(i)(B)(3) and 656.10(d)(4)), the ETA included language incorporating the 

content requirements of § 656.17(f) to newspaper advertisements and notice of filings, but omitted such language in 

§§ 656.17(e)(1)(i)(A) & (2)(i) addressing job orders.  “The fact that the regulations specifically require some types 

of advertisements and postings to comply with the content requirements in § 656.17(f), but are silent on others, 

suggests that the Department did not intend to impose these content requirements on all types of advertisements.  To 

read otherwise would render the explicit cross-references to § 656.17(f) superfluous.”  Symantec Corporation, 2011-

PER-1856 (July 30, 2014) (en banc) (decision regarding application of § 656.17(f) to additional professional 

recruitment steps); see also Fidelus Technologies, 2011-PER-1635 (June 11, 2015) (applying Symantec to SWA job 

orders).   
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uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 

importance.  Petitions must be filed with: 

 

 Chief Docket Clerk 

Office of Administrative Law Judges 

Board of Alien Labor Certification Appeals 

800 K Street, NW Suite 400 

Washington, DC 20001-8002 

 

Copies of the petition must also be served on other parties and should be accompanied by a 

written statement setting forth the date and manner of service.  The petition shall specify the 

basis for requesting en banc review with supporting authority, if any, and shall not exceed ten 

double-spaced pages. Responses, if any, shall be filed within ten days of service of the petition, 

and shall not exceed ten double-spaced pages.  Upon the granting of a petition the Board may 

order briefs. 
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