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This matter arises under section 212(a)(5)(A) of the Immigration and Nationality Act, 8 

U.S.C. § 1182(a)(5)(A), and the “PERM” regulations found at Title 20, Part 656 of the Code of 

Federal Regulations (“C.F.R.”).  For the reasons set forth below, we reverse the denial of the 

Employer’s Application for Permanent Employment Certification.  

BACKGROUND 

On November 6, 2008, the Certifying Officer (“CO”) accepted for filing the Employer’s 

Application for Permanent Employment Certification for the position of “Foreman.”  (AF 39, 

46).
1
  The CO issued an Audit Notification on May 7, 2009, requesting documentation in 

accordance with 20 C.F.R. § 656.20.  (AF 34-37).  The Employer responded to the Audit on May 

26, 2009.  (AF 10-33).   

On December 1, 2010, the CO denied the application because the foreign worker did not 

meet the Employer’s minimum requirements for the job opportunity as laid out in Section H of 

the ETA Form 9089.  (AF 7-9).  The CO found at the time of first hire by the Employer, the 

foreign worker did not possess the required 24 months experience in the job offered or as a Wire 

Harness Assembler.  (AF 8).  While the foreign worker did have work experience as a Wire 

Harness Assembler with the Employer for several years, the CO found the job duties of that 

position are substantially equivalent to the duties for the job opportunity in the application and 

therefore it cannot be considered qualifying experience.  (AF 8).  The CO found because the 

Employer is willing to hire an employee who did not meet the job requirements as listed on the 

ETA Form 9089, those requirements do not represent the Employer’s actual minimum 

requirements, in violation of 20 C.F.R. § 656.17(i)(1). 

On December 23, 2010, the Employer requested reconsideration, arguing the Wire 

Harness Assembler position that the foreign worker held with Employer was not substantially 

comparable to the position being offered, because the position offered requires supervision and 

quality control oversight rather than actually performing the duties of a Wire Harness Assembler.  

(AF 2-6).  

 

                                                 
1
  In this decision, AF is an abbreviation for Appeal File. 
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On July 6, 2011, the CO denied reconsideration and forwarded the case to BALCA for 

review.  (AF 1).  In the transmittal letter, the CO explained the job duties for the position 

outlined in Section H.11 of the ETA Form 9089 exactly mirror the duties performed by the 

foreign worker as a Wire Harness Assembler in Section K, and therefore the two positions are 

substantially comparable.  (AF 1).   

BALCA issued a Notice of Docketing on October 28, 2011.  The Employer filed a 

Statement of Intent to Proceed on November 11, 2011, and an appellate brief on December 20, 

2011, reiterating its arguments made on reconsideration.  The CO did not file a Position 

Statement but requested we affirm the CO’s denial based on the record. 

 On January 6, 2014, in response to this Panel’s Order Requiring Certification on 

Mootness, the Employer certified the job identified on the PERM application is still open and 

available and the alien identified in the PERM application remains ready, willing, and able to fill 

the position. 

DISCUSSION 

 The PERM regulations require an employer applying for permanent labor certification to 

file an ETA Form 9089.  20 C.F.R. § 656.17(a).  The requirements for the job opportunity listed 

in an employer’s ETA Form 9089 “must represent the employer’s actual minimum requirements 

for the job opportunity.”  20 C.F.R. § 656.17(i)(1).  If a foreign worker is currently employed by 

his sponsoring employer, in order to determine whether the job requirements listed in the 

application represent the actual minimums, the CO “will review the training and experience 

possessed by the alien beneficiary at the time of hiring by the employer.” 20 C.F.R. 

§ 656.17(i)(3).  The employer cannot require potential applicants to have more experience than 

that of the foreign worker at the time of his hire.  Id.   

In determining whether the foreign worker has met the job requirements listed on the 

ETA Form 9089, experience gained while working for the employer in a position “substantially 

comparable to the position for which certification is sought” cannot be considered qualifying 

experience.  20 C.F.R. § 656.17(i)(3)(i).  A “substantially comparable” job is one that requires 

“performance of the same job duties more than 50% of the time.”  20 C.F.R. § 656.17(i)(5)(ii). 
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 Here, the Employer’s ETA Form 9089 stated the job opportunity as a Foreman required 

24 months of experience in the job offered or as a Wire Harness Assembler.  (AF 40).  The job 

duties for the Foreman position were listed in Section H.11 as follows: 

Receives instructions, work orders, diagrams and wire lists to determine materials 

needed and sequence of assembly.  Selects wires of specific color, marking, 

length or loops wires between guide pegs on harness board, following color-coded 

lines or sequential numbers on board or diagram.  Wraps and ties wires together at 

designated points to form harness manually or using tie-wrap gun.  Applies 

sealing liquid to secure knots in ties using brush.  Attaches wires to ends of wires 

to components, plugs or terminal strip using soldering iron or crimping device.  

(AF 48). 

  

In Section K of the ETA Form 9089 entitled “Alien Work Experience,” the only 

experience listed for the foreign worker was with the Employer.  (AF 43-44).  From January 

1996 to December 2004, Claimant worked as a Wire Harness Assembler.  (AF 44).  The job 

details of this position, listed in Section K.9 Job 2, are identical to the job duties listed in Section 

H.11 for the job opportunity.  (AF 48, 50).   

 

Section K also indicates that the foreign worker has been employed by the Employer as a 

Foreman since January 2005.  (AF 43).  Although this is the same position title as the job 

opportunity, the job details for the position differ in Section K.9 Job 1 from that described in 

Section H.11.  The job details in Section K.9 for the Foreman position were identified as: 

Supervises employees in production of electronic wiring harnesses used in the 

manufacturing of electronic video games.  Receives a production request from the 

shop foreman, organizes the employees to secure the porper [sic] gauge and 

length of wire needed for each particular harness requested.  Responsible to make 

sure that all employees complete the basic requirements for each particular type 

and once complete, tests each harness on special testing jig before it is allowed to 

be used on the production line for final assembly. 

(AF 49). 

 

It appears the Employer mistakenly listed the job duties for a Wire Harness Assembler 

instead of the job duties of a Foreman in Section H.11 describing the duties of the job 
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opportunity.  The Employer did not argue a typographical error in Section H.11, but did state the 

job opportunity requires supervisory duties and not the actual performance of the Wire Harness 

Assembler position.  Furthermore, the recruitment materials submitted during audit describe the 

job opportunity as involving supervisory job duties which are nearly identical to the Foreman 

position in Section K.9 Job 1, not Section H.11.    

The Employer’s Notice of Filing listed the job duties as: 

Will supervise workers engaged in the production of electronic wiring harnesses 

used in the manufacturing of electronic video games . . . . Will oversee work of 

supervised employees to confirm proper colors, gauges, and lengths of wires 

needed for each particular harness are properly utilized.  Will oversee the testing 

of each harness before permitting them to be used on the production line. 

(AF 28). 

 Similarly, in the Prevailing Wage Request, the job duties were described as follows: 

Will supervise workers engaged in the production of electronic wiring harnesses 

used in the manufacturing of electronic video grams….Will organize workers to 

secure proper color, gauge and lengths of wire needed for each particular harness 

requested.  Will test each harness on a testing jig before permitting it to be used 

on the production line for final assembly.   

(AF 30).  

The newspaper advertisements and job order also described the job opportunity as 

“supervis[ing] workers in the production of electronic wiring harnesses used in manufacturing of 

electronic video games.”  (AF 29, 31-32). 

Considering only the information provided on the ETA Form 9089, the CO was correct in 

finding the Wire Harness Assembler position was not qualifying experience for the foreign 

worker because based on a comparison of the job duties in Sections H.11 and K.9 Job 2, the 

position was identical to the job opportunity in Section H.  If there had been no audit in the 

matter, the CO’s denial because the alien did not meet the requirements of the job opportunity 

would likely be justified based on the face of the application. 

However, an audit was conducted and the audit materials provided by the Employer 

establish it was in actual compliance with 20 C.F.R. § 656.17(i)(1).  Looking at the various 
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recruitment documents provided on audit, it is readily apparent the duties of the job opportunity 

are actually the duties listed in K.9 Job 1 of the application, not the job duties identified in 

Section H.11, as the job duties in K.9 Job 1 are essentially the same as those listed in the 

recruitment documents. The supervisory duties listed in K.9 Job 1 and in the recruitment 

documents are not substantially comparable to the foreign worker’s prior experience as a Wire 

Harness Assembler, and therefore the foreign worker met the Employer’s minimum requirement 

of 2 years’ experience in the job offered or as a Wire Harness Assembler.  

Although the Employer made a typographical error on its ETA Form 9089, because the 

audit materials demonstrate the Employer was in actual compliance with the regulations, the 

typographical error on its own does not warrant denial in the matter.  See IAC Search & Media, 

Inc., 2011-PER-00845, PDF at 5, n.3 (citing ETA Final Rule, Labor Certification for the 

Permanent Employment of Aliens in the United States; Reducing the Incentives and 

Opportunities for Fraud and Abuse and Enhancing Program Integrity, 72 Fed. Reg. 27904, 

27917 (May 17, 2007); 20 C.F.R. § 656.24(b)).  

At the time of the denial, the CO had before him sufficient evidence provided through the 

audit process to establish the foreign worker’s prior experience as a Wire Harness Assembler 

was not substantially comparable to the job opportunity as a Foreman and the foreign worker met 

the minimum requirements for the job opportunity.  Based on the record, we find the CO should 

not have denied the application pursuant to 20 C.F.R. § 656.17(i)(1), and we hereby reverse the 

denial of certification.  
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ORDER 

It is ORDERED that the denial of labor certification in this matter is hereby 

REVERSED and the CO is directed to GRANT certification.  

 

        For the Panel: 

 

 

 

         

         

        TIMOTHY J. McGRATH 

        Administrative Law Judge 

 

 

 

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decision and Order 

will become the final decision of the Secretary unless within twenty days from the date of service 

a party petitions for review by the full Board.  Such review is not favored and ordinarily will not 

be granted except (1) when full Board consideration is necessary to secure or maintain 

uniformity of its decisions, or (2) when the proceeding involves a question of exceptional 

importance.  Petitions must be filed with: 

 

Chief Docket Clerk  

Office of Administrative Law Judges  

Board of Alien Labor Certification Appeals  

800 K Street, NW Suite 400  

Washington, DC 20001-8002 

 

Copies of the petition must also be served on other parties and should be accompanied by a 

written statement setting forth the date and manner of service.  The petition shall specify the 

basis for requesting full Board review with supporting authority, if any, and shall not exceed five 

double-spaced pages. Responses, if any, shall be filed within ten days of service of the petition, 

and shall not exceed five double-spaced pages.  Upon the granting of a petition the Board may 

order briefs. 
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